| NDEX NO. 150973/2016

NYSCEF DOC. NO. 181 RECEI VED NYSCEF: 10/03/2016

2| SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEWYORK: ClVIL TERM PART 39

K R e T X
In the Matter of the Application of
4
THE BANK OF NEW YORK, MELLON, in its Capacity
5/ As Trustee of |Indenture Trustee of 530
Countryw de Resi dential Mortgage- Backed
6| Securitization Trusts,
7 Petitioner,
8 For Judicial Instructions under CPLR Article 77
On the Distribution of a Settlenent Paynent
9
______________________________________________ X
10 60 Centre Street
New Yor k, New York 10007
11 August 31, 2016

12 BEFORE
THE HONORABLE SALI ANN SCARPULLA

13 JUSTI CE
APPEARANCES
14
MAYER BROMWN, LLP
15 Attorneys for Petitioner Bank of NY/ Mellon

1221 Avenue of the Anericas
16 New York, NY 10020
BY: Mchael O Ware, Esqg.

17
MOLOLAMKEN

18 Attorneys for Prosiris Cap./Tilden Park Cap.
540 Madi son Avenue

19 New York, NY 10022
BY. Steven F. Mdl o, Esg.

20 Justin Ellis, Esq.

21 QUI NN EMANUEL URQUHART & SULLI VAN, LLP
Attorneys for AIG

22 51 Madi son Avenue - 22nd Fl oor
New York, NY 10010

23 BY: Jordan Col dstein, Esq.

24 G BBS & BRUN, LLP
Attorneys for Institutional Investors

25 1100 Loui siana Avenue - Suite 5300
Houston, TX 77002

26 BY: David Sheeren, Esg.

| ndex No:
150973/ 2016

Vanessa M Il er Senior Court Reporter

1 of 92



© 00 ~N oo o b~ w N P

NN NN NN R R R R R R R R R R
o g A W N B O © 0 N O O A W N R, O

Appear ances Conti nued:

MCKOOL SM TH

Attorneys for Center Court
One Bryant Park - 47th Fl oor
New York, NY 10036

BY: (Gayle Rosenstein Klein, Esq.

SCHLAM STONE & DOLAN, LLP
Attorneys for Blue Muntain
26 Br oadway

New York, NY 10004

BY: John M Lundin, Esqg.

WOLLMUTH, MAHER & DEUTSCH, LLP
Attorneys for TIG

500 Fifth Avenue

New York, NY 10110

BY: Mchael C Ledley, Esq.

VANESSA M LLER
Seni or Court Reporte

r

Vanessa M || er Senior Court

2 of 92

Reporter




© 00 ~N oo o b~ w N P

NN NN NN R R R R R R R R R R
o g A W N B O © 0 N O O A W N R, O

Pr oceedi ngs

THE COURT: Ckay. So | have the second group
of objectors today; correct? You' ve sent ne sone
i nformati on and sonme docunents by e-nmil a couple of days
ago; correct?

Al right. How do you want to present this?
Soneone has a screen up, so | assune that soneone wants
to use that screen, unless you're giving it to ne as a

gift, then | say thank you very nuch.

MR MOLO | want to use the screen, your
Honor .

THE COURT: Ckay. So why don't we start with
Al G?

Al right. Go ahead.

MR GOLDSTEI N: Can | speak from your Honor,
her e?

THE COURT: Where's our podiunf? | nean, it
m ght be better, if you'd like to, you can use the
podi um

MR. GOLDSTEI N: Sure. Thank you.

And, your Honor, | have sone denonstratives
which | may refer to, if that's all right.

THE COURT: kay. ood.

Let's mark this as a Court exhibit as Defendant
Al Gs 1.

(Wher eupon Defendant AIG s Exhibit 1, was marked
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Pr oceedi ngs

and received into evidence by the court reporter.)

MR. GOLDSTEI N: Thank you, your Honor. Jordan
Gol dstein for AIGand its affiliates.

As we argued in our August 12th subm ssion, your
Honor, and in prior subm ssions, the Standard | ntex
Met hod is the nost appropriate way to distribute the
remai ning settlenent paynent as to the 17 trusts that are
still at issue, and that's for four reasons: The first
is that it's the nbst consistent with the structure and
intent of the settlenment agreenment; second, it's the nost
consistent wwth the structure and intent of the pooling
and servicing agreenents; the third, it avoids a absurd
and commercially unreasonable result, which is what woul d
occur were Tilden's preferred nethods to be foll owed; and
the fourth is it's the nbst consistent with the
expectations of the market participants.

Just to address each of themin turn --

THE COURT: Ckay.

MR, GOLDSTEI N: -- the trustee testified in the
first Article 77 proceedi ng before Justice Kapnick that
t he purpose of the settlenment agreenent was to ensure
that the nost senior holders were paid in advance of the
nore junior holders and the Standard I ntex Method assures
t hat .

The second is that the settlenent agreenent
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reflects a paid-first-wite-up-second net hodol ogy, which
obviously, we spent a lot of time onin the earlier parts
of this proceeding. The purpose of that
paid-first-wite-up-second nethodology is that noney is
di stri buted based upon the pre-distribution bal ance of
the certificates. In other words, if the certificate is
entirely witten down, it's generally going to get
nothing. And to the extent it has a small principal
bal ance, it would only get a very small pro-rata portion.
Again, the Standard Intex Method reflects that.

In terns of the pooling and servicing
agreenents, we've cited a lot of law in our briefs which
are -- the nmain point being that you read agreenents as a
whol e, and you read it contextually and you don't read
clauses in isolation. The key purpose of the PSAs,
pool i ng and service agreenents, is that the nost senior
bonds are insulated fromlosses, and that's through two
met hods: One is over collateralization. |In other words,
the underlying collateral exceeds the bal ance of the
certificate; and the second is, to the extent that
collateral arose, the nost junior certificates take
| osses first in order to insulate the nore senior ones in
the capital structure --

THE COURT: So if I went back to those 65 days

of hearing that we had on the first settlenent on the
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settl enent agreenent, would that be reflected in the
transcript of those hearings that the phil osophy of the
settl ement agreenent was that senior secured were going
to be over collateralized, junior secured were going to
take the | osses first, which is the way it generally
occurs, right? Junior certificate hol ders take the
| osses first. And so they nay be witten up to a hundred
percent; correct? And then if there are additiona
| osses, the senior certificate holders take them and
paynent is the other way; correct?

MR GOLDSTEI N: Yes.

THE COURT: And is that reflected in the
transcript fromthe settlenent agreenent, that that was
how the parties intended that this settlenment be
di stri buted?

MR GOLDSTEI N: Yes.

Your Honor, on Page 15 of the brief we put in on
August 12th, there is a quote from Jason Kravitt,
attorney at Mayer Brown, counsel for the trustee, where
he says precisely that. And we have a fairly | engthy
bl ock quote. |I'mnot going to read it, but it reflects
t hat principle.

THE COURT: And so does sonmeone who buys, for
exanpl e, a junior subordinated debt in the market, would

that be -- or subordinated bond, | guess it would be,
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woul d that be the sane price as a senior bond? In other
wor ds, the value of the junior bond is nmuch | ess;
correct?

MR, GOLDSTEI N: Ri ght, right.

THE COURT: And that reflects the understanding
that it may or may not be that the junior bonds get paid,
so, therefore, you can buy themin nuch nore, | guess,
cheaply than senior bonds; is that correct?

MR, GOLDSTEI N: That's correct.

So we don't have visibility on what Tilden and
Prosiris paid for their bonds. But our understanding --

THE COURT: Were Tilden and Prosiris hol ders of
junior bonds at the tinme of the settlenent agreenent?

MR GOLDSTEI N: I --

THE COURT: O | will ask them

MR GOLDSTEI N: Per haps - -

THE COURT: Where are they?

MR MOLO What was the question?

THE COURT: Were you hol ders of bonds at the
time of the settlenent agreenent?

MR MOLO Excuse ne. 1'll find out for sure.

(Pause i n proceedings.)

MR MOLO To be clear, at the tine that the
settl enent was presented, we were not, but --

THE COURT: You were not.
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MR MOLO But by the tine --

THE COURT: So you had no -- by the tinme the
settl enent agreenent had al ready been put into place, you
bought .

MR MOLO No. By the tine it was final, we
had - -

THE COURT: So the testinony --

MR MOLO So it was during the period of tine.

THE COURT: So the testinony had al ready
occurred when you bought.

MR MOLO Correct. As is the case --

THE COURT: So there was no surprise to you
that the testinony had occurred when you bought -- the
testinony that we're tal king about right now and in front
of Judge Kapni ck where the schene was --

MR MOLO Right. W very much bought with
pur pose.

THE COURT: Ckay. (ood.

MR MOLO And AIG by the way, | believe is
simlar --

THE COURT: I"mjust asking you. | don't want
there to be any dispute that you bought in know ng what
t he deal was.

MR MOLQO Correct, correct.

THE COURT: It wasn't what you bought in after
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Pr oceedi ngs

all the testinony explaining howthis was supposed to
happen.

kay. Good. Thanks. GCkay. Go ahead.

MR GOLDSTEI N: Sur e.

So, as | said, there are four reasons, starting
wth the settlenent agreenent, and that's what we just
di scussed. In terns of the pooling and servicing
agreenents, the structure of those deals is to protect
the nost senior holders fromlosses and Til den's approach
usually flipped that on its head. It has the senior
hol ders receiving |less than half of the settl enent and
has junior holders, including ones that are conpletely
witten down, receiving the lion's share of the
settl enent.

Tilden put in two experts affidavits. What's
interesting is that neither of them has any coherent
expl anation for why the result that Tilden's advocati ng
makes any sense. For exanple, if the settlenent paynent,
we gave this exanple in our brief, instead of being paid
all next nonth, for exanple, were just spaced out over
ten nonths, one ten next nonth, one ten the nonth after,
one ten the nonth after that, virtually all of this flows
to the super senior holder. It really is this fortuity
that all of this would actually come in in a single

nmont h, that, under their interpretation, leads to this
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Pr oceedi ngs
| eakage to the nore junior hol ders.

And the second point is their experts have not
put forward any explanation that this structure was
intentional; that the parties to the PSAs ever intended
that this would result. |In addition, their experts don't
contest that the Standard |Intex Method nost accurately
reflects how market participants understood these deals
to function.

And, finally, we put in an affidavit from I ntex.
And, obvi ously, as your Honor knows, we took discovery
fromthemin order to get to that point. In Intex, that
affidavit nmake very clear that the Standard I ntex Method
is; A a default nethod for all 17 trusts; and, B, for,
really, the last all or nearly all of the last five years
has been the default nethod for all of those trusts.

So, again, to your Honor's point, certainly
Prosiris and Tilden woul d' ve been aware, at the tine they
purchased, it appears, that this is how t he nmarket
understood these to function. And |'m happy to answer
any questions about that, your Honor. |'malso happy to
address sone of the points in their brief that they put
i n on August 26t h.

So on --

THE COURT: | guess | have two questi ons.

MR GOLDSTEI N: Yes.
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THE COURT: One is that | know | spoke with
Justice Friedman weeks ago about her decision that she
recently made. And | wanted to ask you whet her you

t hought there was anything in Justice Friedman's deci si on

that is relevant here. |'ve read it a couple of tines,
but, | nmean, it's not quite the sane issue. |It's nobre an
i ssue of whether or not the settlenent was, | guess,

simlar to an arbitrary and capricious type of --

MR GOLDSTEI N: Ri ght .

THE COURT: But is there anything in that
deci sion that you want to point out here?

MR, GOLDSTEI N: Yes, your Honor.

So the Gbbs & Brun law firm on behalf of their
hol ders, put in a subm ssion, but | think the key point
that they highlighted was on this record date argunent.
So Tilden and Prosiris were basically arguing that if
there is a paynent that occurs subsequent to the Court
entering judgnent, that the trustee should, essentially,
relate -- should pay it based upon the principal bal ances
as they existed in February 2016.

So the key point, key response to this -- and
this is consistent with a portion of the opinion that you
just nentioned that G bbs & Bruns flagged their
suppl enental subm ssion, which | believe they put in on

August 12. It was a little later in the day after we put
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in our primary subm ssions, is, there's nothing in the
pool i ng and servicing agreenents that permts paynent
based upon princi pal bal ances or based upon the principal
bal ances ot her than on the date of which the paynent is
made. So there's sinply nothing in the PSAs that
support -- there's no logic that really supports that.

| nmean, the settlenent agreenent was agreed to
in June of 2011. There's no reason why February 2016 is
sonme magi ¢ date that everything should relate back to.
And Tilden and Prosiris have not put in any principal
reason for why February 2016 is the rel evant date ot her
than, | presune, that they woul d nake nore on that date
rat her than June of 2011.

They do cite the delay that's occurred since
February. | nean, that, quote, unquote, "delay" is
because the trustee filed a verified petition seeking an
instruction fromthe Court. And Tilden singled out its
14 trust as unique, and that's their word, unique and
deserving of sone special treatnent. And so we've
litigated that. And so that's the nature of these
things. Tilden also argues that part of the reason
there's been delay is because we sought discovery on
Intex. Now, Tilden actually cites that Intex discovery
in support of its position. And it seens difficult to

cone to understand why the Intex discovery is rel evant
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Pr oceedi ngs
when Tilden cites it, but sonmehow, irrelevant or dilatory
when we cite it. And then, finally, the trustee itself,
in prior hearings before your Honor, has said that
Til den's approach would be inpractical, and that's the
trustee's word.

So the J.P. Mdrgan decision has sone references
to record date issues and so on, and it's consistent wth
the position that Al G has articul at ed.

THE COURT: And the last thing: You brought up
that one trust -- Prosiris and Tilden didn't have any
interest in one of the trusts?

MR. GOLDSTEI N: Ri ght .

THE COURT: And | didn't see anything that was
inconsistent with that; is that correct? | wote it
down.

MR GOLDSTEI N: There's the CWALT 2007 QALO.

THE COURT: Ri ght .

VMR, GOLDSTEI N: | nean, in one of their initial
pl eadi ngs, they gave a list --

THE COURT: Right. But, okay. And so in your

pleading, | tagged it. Let ne --

MR, GOLDSTEI N: | don't believe they disputed
t hat point.
THE COURT: Is that correct? That you

don't -- one of the AIG trusts, CWALT 207 OA10, Prosiris
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Pr oceedi ngs
and Tilden doesn't have an interest in; is that correct,
Counsel ?

MR MOLQO Yes.

THE COURT: So that's going to go. | nmean, you
can prepare a judgnent for that one.

MR. GOLDSTEI N: Ckay. Thank you, your Honor.

THE COURT: Because you don't have standing to
object to that one; correct?

MR MOLO  Right.

THE COURT: kay.

MR. GOLDSTEI N: l"msorry. | just want to
respond quickly to just a couple of points that they
mentioned in their August 26 brief.

One of the points they nake is that AIGis
somrehow col l aterally estopped frommaintaining its
present position. And there are three responses to that,
your Honor: The first is that our argunents in the
initial pleadings that they're citing are the March 4th
ones were nmade in response to the verified petition. The
verified petition raised an issue of transitory over
collateralization, this idea of whether or not there
woul d be a md-nonth cal cul ati on of over
collateralization that would result in | eakage. So our
argunents were directly responsive to that. It was not

responsive to distribution anount or the 17 trusts. So
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we sinply did not join issue in those initial pleadings.

Secondly, to the extent there is an overlap, our
position has been consistent. |It's been that the super
seni or hol ders, based upon the structure of the bond,
shoul d receive priority and there should not be | eakage
with the juniors. So there's sinply not a conflict.

And the third, in our |ater subm ssions, we
specifically carved out, at the point that we knew t hat
the 17 bonds were at issue, we responded only to the --
at one point, 515 then it was 512, but we responded to
the bul k of the bonds. And we expressly carved out, and
then the parties di sagreed about these remaining bonds.
We're going to deal with them separately. So there
really is no collateral estoppel issue, but | just wanted
to respond to that.

And, also, they raised a res adjudicata issue.
| don't quite see what that would be. W' ve al ways
agreed that the settlenent agreenent shoul d be enforced,
the question is howto interpret things. But AIG s
position, just to be clear, is that the settl enent
agreenent is binding and shoul d be enforced.

THE COURT: No. | don't think that -- | nean,
you can argue that, but | didn't argue that with you. |
don't think there's any res adjudicata or coll ateral

estoppel here. But |I'mhappy to hear argunent on it, if
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Pr oceedi ngs
you want to. | wouldn't focus on it if | were you, okay.

Anyt hi ng el se?

MR, GOLDSTEI N: Just quickly to conclude, your
Honor --

THE COURT: Go ahead.

MR. GOLDSTEI N: -- just to go back to your
Honor's question at the beginning: Tilden purchased
these bonds for, it appears, a very small percentage on
the dollar. Presumably this was --

THE COURT: After the settl enent.

MR, GOLDSTEI N: After settlement.

THE COURT: And this is going to be ny first
guestion to you, Counsel: You were not involved in
negotiating, drafting, hearing anything with your clients
about the settlenent agreenment. That's the first
guestion | asked you. You took afterwards, and you took
a |l ook at these two docunents, and ny sense is that you
found a little hook, and so now you're argui ng sonet hi ng
that | don't really think anyone who entered into that
settl ement agreenent ever thought was going to happen.
So that is ny first discussion wth you.

And, frankly, since you weren't around and you
didn't have anything at the tinme of the settl enent
agreenent was put in place, froman overall perspective,

that's what it looks like. And so the question then
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becones is your interpretation what the parties, who
entered into the settlenent agreenent, thought was going
to happen? Nunber one; nunber two, is it commercially
reasonable to pay junior witten-off debt nore than
senior debt? | nean, these are issues that you really

need to focus on.

MR MOLO | ook forward --
THE COURT: | don't see them
MR MOLO -- to doing it.

THE COURT: And |I'm sure you can hear the
reason why |'m asking you these questions, because what
you are arguing is, in sonme ways, viscerally
counterintuitive. So --

MR MOLO | look forward to it.

THE COURT: Good. Let's go.

MR, GOLDSTEI N: Thank you, your Honor.

MR, SHEEREN: And, your Honor, it m ght nake
sense for the remai nder of the super seniors to present
before --

THE COURT: Oh. Does anyone el se have any
ot her argunents that they want to add in?

MR. SHEEREN: Yes, your Honor. Just briefly.

THE COURT: Sure. Absolutely.

["'msorry. | didn't nean to --

VMR, GOLDSTEI N: No.
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THE COURT: | didn't nmean for you to only take
Al G s position.

MR, SHEEREN: Not at all. Not at all. Thank
you, your Honor.

Davi d Sheeren on behal f of AEGON and Bl ackRock,
who, like AIG are super senior holders. Qur clients
hold in 16 of the 17 trusts, so they hold them broadly.

W join in the argunments you just heard from
AlG but | wanted to nmake a couple of additional points:
The fundanental goal of any contract interpretation has
to be the effectuated intent of the parties; that's the
goal. And, your Honor, Tilden Park and Prosiris's
interpretation isn't just inconsistent with the intent of
the parties, the settlenment agreenment, to the governing
docunent, the PSAs and with respect to prospectus
supplements. It's the total opposite. It would flip
seniority structure in these trusts. As your Honor
pointed out, that is viscerally counterintuitive. Not
only is it counterintuitive, it's just a fl awed
interpretation of a contract read as a whole. It doesn't
make any sense. And the case |law in New York says, Look
at the commerci al reasonabl eness of the outconme that the
parties are advocating. And, here, the outcone is
fundanmental | y unreasonable. And |I'mgoing to wal k

t hrough a coupl e of points about that.
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And, by the way, the trustee's petition pointed
out what shoul d be the obvious point, which is the
essenti al purpose of over collateralizationis to
i nsul ate the senior fromlosses. They recognize that.
That's obviously front and center of our argunents. And
to follow the Tilden Park interpretation would be the
exact opposite of insulating the seniors fromlosses. W
poi nted out in our briefs that the prospectus
suppl enents, which are, by law, incorporated into the
parties' contract, and, therefore, formpart of the
agreenent anong the parties, those prospectus suppl enents
describe in detail the purpose of subordination and the
pur pose of over collateralization. And you see exactly
the trustee's point that they had central purpose is to
insulate the seniors fromlosses. So that's the purposes
of these deal s.

We showed in our brief that if you foll owed
Til den's Park approach, shortly after the settl enent
paynment was made, the seniors are going to suffer tens of
mllions in | osses; that can't be the purpose of these
contracts, your Honor. Under the standard commercially
reasonabl e | ntex approach, the seniors wouldn't suffer
| osses for six to eight years in the exanple we gave in
our brief. And on that basis alone, frankly, you can see

whose interpretation reasonably effectuates the intent of
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the drafters here.

Second mai n point, your Honor, is when you read
the Tilden Park response, they tal k about a cap on
principal distribution. There's this cap. They call it
a cap. |It's a cap. That's the sole basis on which they
say tens of mllions of dollars should flowto their
juni or bonds because of this cap. But there's no
expl anation of the cap in the brief. But as your Honor
knows, the cap is this defined terned called the over
collateralization target anmounts. Tilden Park says, Once
you reach the over collateralization target anmounts, any
mar gi nal dollar on top of that goes to their bonds. Your
Honor, if that was a reasonable basis to all ow | eakage,
you woul d think their brief would reference the term
"over collateralization target anmount."” Wen you | ook at
the brief, they don't even talk about it. It's in one of
the 120 footnotes. They are running fromthat term
because it doesn't make any sense to cap the principal
distributions by that thing called the over
col lateralization target anount.

And, by the way, over collateralization target
amount, it sure sounds like it has sonething to do with
over coll ateralization, but even Tilden Park, in their
prior briefs to the Court, admtted that the settl enent

paynent itself doesn't create over collateralization.
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There's no tenporary illusory over collateralization;
Til den Park argued that. And so they're running from
that term because it doesn't nmake sense to cap
di stributions based on the appearance of the over
collateralization target being net. So that's an
i nportant point. And you al so see that the expert
reports that they've submtted totally ignore that term
It doesn't appear in the expert reports because,
candidly, it doesn't make any sense. So what can they
say about it?

So just to close, your Honor, we agree with AIG
that the comrercially and reasonabl e outcone here is the
paynments of the settlenment funds in full to the
seni or-nost bonds. And, your Honor, you see the narket
expectations not only in the Jason Kravitt testinony, who
obviously was a key witness at the trial --

THE COURT: | did see it. | read the
testinony. Yes.

MR. SHEEREN: But, your Honor, Intex hadn't
even created this toggle that would align with Tilden
Park's interpretation until 2014. The settl enent
agreenment was posted in June of 2011 and the trial
concl uded in Novenber of 2013 and we got a trial order
shortly thereafter. So they're late to the gane. And

they clearly have, you know, an opportunistic textural
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argunent, but it doesn't nake any sense. For that
reason, we would ask the Court to overrule their
obj ecti on.

Thank you

THE COURT: Ckay. Thank you, Counsel.

Dd you want to add to that?

MB. KLEIN: Your Honor, we are a senior
support certificate holder. And we suggest that it's
probably best for us to bring up arrears since we are
advocating for the wite up first pay second.

MR MOLO Yes. It is ny screen

THE COURT: And a very nice one it is.

22

MR MOLO Thank you very much. Thank you very

much. | hope you'll agree with the contents that you're
about to see on it.

W are here, Judge, seeking to enforce the
settl enent agreenents as witten and the PSA as
witten --

THE COURT: Well, let nme just say this, let's
lay this out: You weren't a party to the original
proceedi ng, although AIG Bl ackRock and AEGON wer e.

MR MOLQO Correct.

THE COURT: So at the tine that this settlenent
agreenent was reached, you had no interest in this; you

had no idea what the intent of the parties fromthe
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settl enent agreenent is; you weren't here for the
testinony; you didn't hear any of that; correct?

MR MOLO  Right.

THE COURT: So | hear fromthe parties who
actually were --

MR MOLO Ri ght .

THE COURT: -- negotiating the settl enent
agreenent, who were part of the settlenent agreenent, and
they tell me this is what everyone intends, that's what |
see. And | certainly was not a party to that. But it is
clear to ne that everyone who was here at the tine is
taking a different view fromyou about how this
settl enent agreenent should be read.

MR MOLO Ckay. Well --

THE COURT: So we start with that.

MR MOLO Two points of clarification.

THE COURT: Yes.

MR MOLO | don't believe that Al G owned these
bonds.

THE COURT: kay. They may not have owned
t hese particul ar bonds.

MR. MOLO Right. But they were clearly
i nvol ved. They were at the table.

THE COURT: They knew what was goi ng on.

Everyone knew what you intended to do and everyone that

Vanessa M Il er Senior Court Reporter

23 of 92




© 00 ~N oo o b~ w N P

NN NN NN R R R R R R R R R R
o g A W N B O © 0 N O O A W N R, O

24

Pr oceedi ngs

was there, at the tinme when the settl enent agreenent was
entered into, is telling ne exactly the opposite from
you, the buyer later, thinks that the settl enment
agreenent - -

MR MOLO I, wth all due respect, disagree
wth you --

THE COURT: Tell nme who agrees with you who was
there at the tine.

MR MOLO Jason Kravitt.

THE COURT: kay. He was not -- and he didn't
hol d any --

MR MOLO No. He was the |ead negotiator, as

THE COURT: He was not a hol der.
MR MOLO He was the -- they quote Jason
Kravitt in their brief, and | agree with Jason Kravitt.

THE COURT: Al right.

MR MOLO | enbrace the quotation that he
gave.

THE COURT: Yes. Al right.

MR. MOLO Let nme just tell you what he said.
This was his testinony: "The tranches who are the nost
senior who suffered | osses get the cash first." That's
fromtheir brief. "The tranches who are the nost senior
who suffered | osses get the cash first." And in these
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particular trusts, with the | anguage of these PSAs, those
tranches are the tranches that are held, the bonds that
are held by Tilden Park and Prosiris.
Let nme just show you, Judge --
THE COURT: Ckay.

MR MOLO You know, we're painted as these

evil junior bondhol ders --
THE COURT: Not evil. Let ne say, | don't
think you look -- in fact, | see a halo over your head.

MR MOLO Thank you very much.

THE COURT: But what | amsaying is you
certainly paid a lot less, a lot |less for your interest
in this trust than the senior bondhol ders; correct?

MR MOLO vell, 1 --

THE COURT: And why do you think you paid | ess?
Because you're supposed to get half of the recovery? Do
you think that that nmakes sense?

MR MOLQO vell --

THE COURT: | nmean --

MR MOLO |"d like to explain to you how it
does.

THE COURT: Okay. Let nme see how this does.
Yes.

MR MOLO Ckay. So, first, we start with this

proposition that we're not the super seniors.
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THE COURT: Correct.

MR MOLO That's the people here who are on
the other side of this table --

THE COURT: Is that |ike a super del egate? You
can never -- you have to vote and that's it? You can't
change your m nd?

Al right. Yes.

MR. MOLO But what we are are the senior
support certificate. W're the second tranche in the
debt class. And this is a debt class that as whatever it
Is, 14, 15 classes up there in this particul ar
securitization. And that's the position that we
routinely nmaintained in these trusts.

Now, we're not risky junk bonds --

THE COURT: Wait a second. Now, let nme ask
you: You see this list?

MR MOLQO Yes.

THE COURT: Is any of the other certificate
hol ders but you making this clai mabout how t he noney
shoul d be distributed?

MR. MOLO Vel l, those --

THE COURT: Yes or no? All those other
cl asses, have any of them put in briefs about how t hey
should -- the noney should be distributed? You're

agreeing that this is --
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MR LUNDIN: Yes. Qur subm ssion, which is very
short, makes a couple of points, but, basically,
Til den --

THE COURT: Whi ch cl ass are you?

MR, LUNDI N: | must confess, your Honor, |
don't know the particular tranche. And to anticipate
your question, sitting here today, | do not know when ny
clients purchased their bonds.

THE COURT: Vel l, then, you weren't here at the
time? You, Counsel, were not?

MR, LUNDI N: No. | was not in the proceeding.

THE COURT: Ckay. So then you are after
settl enent, probably prior to when this is --

MR, LUNDI N: | don't know, your Honor. But I
can assure you that | certainly had no involvenent in the
settl ement.

THE COURT: Ckay. Thank you

MR MOLO Ckay. So the point of this chart is
to show that we're not at the bottom In fact, we were
very, very senior. And, in fact, these bonds are
triple-A rated. And what these bonds had, again, putting
these transactions in context, 14 deals, the average
value of the deals was a billion dollars. It ranged from
375 mllion to two-and-a-half billion. You had the five

primary securitization underwiters involved in this;
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UBS, Deut sche Bank, Barclays, Countryw de, Bank of
Anerica. And the three key law firns, Sidley, MKee
Nel son, Thacher Proffitt. So these are highly
negoti at ed, sophisticated transactions. And | think your
Honor knows, these are not deal s where sonebody says,
Let's go to a securitization deal and then let's go sel
bonds. They put these deals together with key
bondhol ders, or the key tranches having negotiated the
terms. So no two deals are necessarily alike. Sone of
them are alike.

And the reason | showed you this is we're not
tal king about this being like a Sidley Austin formor a
Thacher, Proffitt formor a UBS form These are al
different deals with these key players all involved and
t hey have this | anguage --

THE COURT: So what | suspect is that all these
bonds are out there and you're buying bonds only because
now your PSAs have an interesting twist to them or
sonet hing going on with them that 90 percent of the
ot her bonds don't have.

MR MOLQO Yes.

THE COURT: And so you say, Hey, naybe | m ght
get Scarpulla, in terns of ny bonds, to interpret the
settl enent agreenent in a way that is different because

all of the other 500 trusts have taken their noney in a
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certain way.

MR. MOLO You don't have to do that.

THE COURT:  Right?

MR. MOLO You don't have to do that.

THE COURT: No?

MR MOLO No. You don't have to do that at
all. In fact, you should interpret the settl enent
agreenment just as its witten, just as Jason Kravitt said
it, on the senior-nost tranche, or, "the tranches who
were nore senior who suffered the | osses get the cash
first." So that's what the settl enent agreenent says and
that's what was i ntended.

These particular PSAs, you' re absolutely right.
The | anguage in these PSAs is a little bit different,
al t hough significantly so when we are tal ki ng about the
anount of noney at stake in this particular situation,
but it's alittle bit different --

THE COURT: And that's why you bought those
bonds.

MR MOLQO Correct.

THE COURT: Correct?

MR. MOLO Absol utely.

THE COURT: That's ny whole point. You bought
t he bonds thinking, Maybe |'mgoing to get cone into

court and convince this Court that ny interpretation
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bet ween the PSA and the settlenent agreenent gets ne
sonet hing that the other 500 trusts, which have a little
bit different |anguage, don't get.

MR MOLO Vell, alittle bit different
| anguage is, we knowin the world we live in, can nake a
great deal of difference.

THE COURT: | don't know that that nmakes a
difference in a comercially reasonable -- whether a
interpretation of the settlenent agreenent is
comerci ally reasonabl e as a whol e.

MR MOLO Ckay. Well, may 17?

THE COURT: Yes.

MR MOLO Ckay. Al right.

THE COURT: Yes.

MR. MOLO So | want to address two points.
I"mgoing to tal k about the | anguage in one second. But
before that, what the super seniors have here in over
collateralization, put very plainly, is credit
enhancenent; right? These are bonds that were safer
t han peopl e further down the chain because of that
feature of over collateralization; right? That was
negoti ated anong these parties in the various deal s that
were done. Wat the senior support certificate hol ders
had, again, because, you know, they're at the top, you

know. | can't tell you right now what the interest rates
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were for each of these bonds, but, obviously, you know,
they' re getting sonme kind of protection here. The
protection they got was the specific |anguage in the
waterfall here that wasn't present in these other deals,
just as you said. | agree, Judge. This is |anguage that
Is different.

Now, you asked nme is it commercially reasonabl e.
Absolutely it's commercially reasonabl e, because if
you're going to buy that bond, and you're subordi nated,
there's no question you're subordinated to the super
senior. |If you're subordinated, you want to still get
what ever protection you can get. And, you know, between
Sidley Austin, MKee Nelson, Thacher Proffitt and al
those underwiters in these 14 deals, wth whoever the
ori gi nal bondhol ders were, that negotiation occurred and.
This was the credit enhancenment that nunber two in the
debt stack get.

THE COURT: But that is after the settl enent
agreenent. So you can --

MR. MOLO No. This was here before the
settl ement agreenent. This is here when these parties
deci ded, no, the settlenent agreenent says what it says,
what these parties decided is reflected in the PSA |'m
not --

THE COURT: | have to say, when | | ooked back
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and | ooked at the transcript and | asked Judge Kapni ck
this question, did anyone suggest, while these days and
days and days of hearings, that this is the way any part
of the settlenent was going to be paid out, she said no.
And if you can point to nme testinony during the hearing
of the settlenent agreenent where this -- the way that
specifically now you' re asking nme to interpret the
settl enent agreenent would be, 1'd love to read that.
That woul d be very hel pful.

MR MOLO Sure. | mean, but I'mtelling you
ri ght now what was designed here -- and |'mgoing to get
t he | anguage, okay. W'Ill go to the | anguage of the PSA.
What was designed in these bonds. You're absolutely
right. W bought these afterwards. This wasn't
sonet hing that we canme up with. This was sonethi ng that
at the tinme these deals closed between 2005 and 2007,

t hese sophisticated parties, advised by top Wall Street
| awyers, cane to the conclusion that the super seniors
woul d get credit enhancenent through over
collateralization and the senior support certificates
woul d get credit support, being nunber two in the chain,
they woul d get credit support by the I anguage in the
waterfal |l --

THE COURT: Again, | would Iike you to point ne

out anywhere, in the entirety of the settlenent agreenent
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testi nony, where anyone said, By the way, Judge Kapni ck,
with respect to sone of these trusts, the senior over
collateralized will not get paid before the junior
bondhol ders. | didn't see that anywhere.

MR MOLO Vell --

THE COURT: And that |eads nme to believe that
no one anticipated that. |If you have testinony, and |
won't hold you to it today, but if you have testinony to
that effect, | would love to see it.

MR. MOLO Ckay. But the question is --

THE COURT: Because ny job here is not about
what happened between you in 2005 --

MR MOLO | under st and.

THE COURT: -- and 2007. Mne is a settlenment
agreenment was reached; the parties negotiated that
settl enent agreenent; they intended to have a certain
effect. And so what | need to do is to put that intent
i n pl ace.

MR MOLO Agr eed.

And the nunber one intent -- | mean, in addition
to what M. Kravitt said, is apply the PSAs as witten --

THE COURT: No.

MR MOLO It says that.

THE COURT: That is not correct.

MR MOLO It says --
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THE COURT: It does not say -- the settlenent
agreenent does not say apply it as -- it says that to the
extent there is inconsistency, but that was a different
t hi ng.

MR MOLO This was not inconsistent. And it
was fully intended. Again --

THE COURT: Yes.

MR. MOLO -- allow nme for one second.

THE COURT: Yes. Al right. \Wether or not,
["mgoing to let you go for a while.

MR MOLO Ckay. You can do whatever you want.
I want to nake sure any question that you have is
answer ed.

Settlenent Agreenent 3(d), it says "Nothing --

THE COURT: Believe ne. |I've read this
settl enent agreenent nore tines than I w sh | had.
Believe me when | tell you

MR MOLO “"Nothing is intended or shall be
construed" --

THE COURT: No, no. | tell you |lawers,
| awyers, lawers. Only |awers can cone up with an
agreenent |ike that.

So, yes. (o ahead.

MR MOLO But the agreenent does say that

"nothing is intended or shall be construed to anend the
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governi ng agreenents"; right?

THE COURT: Ri ght. Yes.

MR. MOLO Now, Judge, again, this is highly
negotiated. And, | nean, it may have been required, this
wat erfall provision, in order to get the triple-A rating
on these specific deals, that's a possibility here too.
But when you say, Well, how could anyone have anti ci pated
it, right? And res adjudicata obviously raises -- it
bars any issue that was raised or could have been rai sed;
right?

In 2010, eight nonths before the settl enent
agreenent was signed, Credit-Suisse issued an anal yst
report telling the world that this trustee, BONY
actually paid, as we're saying it should be paid, through
the waterfall in this way, all right, on one of the very
14 bonds at issue. So there was no nystery about this.
This wasn't sone little secret gotcha. It was a
provi sion that was negotiated and it was a provision that
was tested.

In fact, frankly, | don't even think the trustee
had to even conme here with this proceeding. | think the
trustee was pushed because these other big investors were
barking at the trustee saying, You can't let this happen
|'"ve got to cone to court and have this strai ghtened out.

The trustee has done exactly what we're asking be done in

Vanessa M Il er Senior Court Reporter

35 of 92




© 00 ~N oo o b~ w N P

NN NN NN R R R R R R R R R R
o g A W N B O © 0 N O O A W N R, O

36

Pr oceedi ngs
the past. So now, if, in fact, a different distribution
through the waterfall occurred, it's going to be contrary
to the only course of dealing that's occurred on these
bonds through this PSA

THE COURT: | think that the settl enent
agreenent nmakes clear that there are things that are in
the bonds that are no | onger applicable. That's the
whol e point of the settlenment agreenent.

MR MOLO It doesn't --

THE COURT: It does. For exanple, how we treat
certain noney is set forth in the settl enment agreenent
and it's set forth differently than sone of the PSAs.
That's what the settlenent agreenent was there for.

MR MOLO But the waterfall provisionis
foll owup --

THE COURT: kay.

MR MOLO -- and the way this PSA works is that
the settl enent proceeds, these are call ed subsequent
recoveries under the settlenent agreenent, are considered
avai |l abl e funds. The avail able funds under this
waterfall first go to pay interest; second, they pay
principal up to a principal distribution anbunt, that's
an anmpunt that's cal cul ated. Wen we were tal ki ng about
over collateralization, that's not -- | nean, that wasn't

sonet hing that noved fromnonth to nonth. The principa
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distribution anmount is the key anount. And then, to the
nost senior tranches of bonds with | osses, nost senior
tranches of bonds.

And so the difference here between these other
over collateralization trusts that's al ready been
resol ved, that those are settled. And these are that the
bal ance, the distribution, the cap, on what the super
seniors get is calculated before the bal ances get witten
up. You see it uses the term-- this PSA uses the term
"imredi ately prior and not the balance on the

distribution date."

And if you'll forgive the basicness of these
graphics, this is just being done for illustrative
purposes. | just want to show you. This is the way the
wat erfall would normally work when the bonds -- people

wer e paying their nortgages and the bonds woul d work.
The senior holders would get what they get, and this
woul d be the principal distribution, this red |ine here.
So the seniors would get what they get. Then, we, the
seni or support certificates, would get what we get. And
all way on down the line, all the way down the chart that
| showed.

Now, what happened was in the crux, when people
st opped paying their nortgages, okay, or people stopped

payi ng the nortgages that caused the crisis, but the
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nort gages stopped getting paid. So what was
traditionally the revenue into the trust dries up.

Who gets paid first? O course, the super
seniors. They're getting their principal distribution;
they're getting in interest. And, we, the senior support
hol ders are taking a loss. And these other | osses, the
ot her tranches all the way down the road, they're
conpletely out. W were at |east getting sonething,
okay.

So what the settlenment agreenment does is it
treats the paynent as a subsequent recovery, okay, and
t hat subsequent recovery cones in. And just |like Jason
Kravitt said, | just asked you to do what Jason Kravitt
said should be done. The senior-nost bonds with | osses
get paid first. And that would be the super seniors. To
the extent that they have | osses, their |osses -- and
we're tal king across 14 trusts that would nmake it a very
broad generalization. But, | nean, it mght be three
percent, four percent, or sonething like that. Qur bonds
are deval ued probably by 35 percent or so. GCkay. So
t hey get whatever they get comng to them W get then,
bei ng the senior-nost bond that suffered | osses, right?
The senior-nost tranches that suffered | osses. So
tranche one, tranche two. |[|f there's no nore to nmake up

their | osses and there isn't enough for us to hit our
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principal distribution anount, you know. W're still
going to go from nmaybe 35 percent |osses, if this pays

as we're saying it should pay and as the trustee paid in

2010, we're still going to be 25 percent. | mean, there
are still going to be significant | osses that these bonds
w || have experienced. And then it ends.

So this is the system And it nakes sense;
right? | nmean, it nmakes perfect --

THE COURT: No. It doesn't really make sense
to me that you paid very little and you get a lot. That
doesn't nmake sense.

MR MOLO That's a conpletely different issue.
That issue --

THE COURT: That doesn't make sense to ne.

Then why woul d anyone agree to settle that way?

MR MOLO Because what we paid --

THE COURT: Why woul d Al G and Bl ackRock and
AEGON, who are there at the tine of the settlenent, agree
to that schene?

MR MOLO Because what we paid for the bonds
is wholly irrel evant.

THE COURT: Ckay. Only if | interpret it this
way; right?

MR MOLO No, no. Not at all. Because all

" masking you to do is interpret the settl enent
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agreenent as witten and then enforce the PSA as it is --

THE COURT: So the one thing I asked you, why
were the people that negotiated this settlenent
agreenent, who have the nost to | ose, agree to that
schene at the tine?

MR MOLO Because -- | don't know why. AIG --

THE COURT: Well, okay. | have to figure out
why, because | have to interpret the settlenent --

MR MOLO No, no. You don't have to figure out
why - -

THE COURT: | do have to figure out what the
parties intended when they entered into the settlenent
agreenent. | didn't draft the settl enent agreenent, nor
did your clients. Your clients weren't even around when
it came to being negotiated and drafted.

MR MOLQO Because --

THE COURT: Sir, can you sit down please?

Hold on. Let's go off the record.

(Discussion held off the record.)

THE COURT: Al right. So I'mjust going to
ask you, ny court officer is instructed not to | et anyone
inthe well. | mean, it's just a safety issue.

Ckay. So what | was saying is that the question
of what is irrelevant -- because what the Court is doing

and what the Court should be doing is |looking first to
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the face of the agreenent; right? And the
agreenment -- when | say "the agreenent”, it's really two
agreenents here; it's the settlenment agreenent and then
it's the PSA. And the fact that this bond, again, and
t hese 14 bonds had this waterfall provision, was not a
secret. These are smart and sophisticated parties --

THE COURT: | know. That's what |'m sayi ng.
So the people who negotiated the settl enent agreenent,
which is not verified --

MR MOLO  Right.

THE COURT: -- nmust have known that -- and |
cannot inmagi ne that they would have intended this result
in negotiating the settlenent agreenent. Wiy woul d t hey?

MR MOLO Wll, the reason that they would do
that is because when you go back to the issue of where
t hese fol ks were, that high, senior-nost bonds,
seni or-nost tranches who' ve suffered | osses. Jason
Kravitt didn't say, Qur intention is that the super
seni or be made 100 percent whol e and that any over
collateralization that they may have enjoi ned woul d
persist --

THE COURT: And he certainly didn't say that in
a big payout like this, the junior wuld get way nore
than the nore seni or bondhol ders.

MR MOLO No. He said that the seni or-nost

Vanessa M Il er Senior Court Reporter

41 of 92




© 00 ~N oo o b~ w N P

NN NN NN R R R R R R R R R R
o g A W N B O © 0 N O O A W N R, O

42

Pr oceedi ngs
bonds with losses. And in this situation, we are, to a
smal | extent, the super seniors, but we are the
seni or-nost bond. And that was sonething that was
negoti ated by those five underwiters, those three | aw
firms in 14 different deals.

Now, | don't know that ny friend, M. Col dstein,
actually read the affidavit that we supplied because the
affidavits -- and you' re aski ng about conmerci al
reasonabl eness, right? So one of them was from sonmebody
that was a senior trader, a person who had done a nunber
of other things related to RVBS. The other gentl eman,
Aronoff is a |awer, Cornell-trained | awer, who started
out at Thacher Proffitt, who then went to Pai ne Wbber,
who worked for a bond insurer, had extraordinary
experience, extraordinary experience in this area. And
to the extent the Court -- this is what Aronoff said in
his affidavit: "I have over 30 years experience
anal yzi ng and desi gning paynent priority, waterfalls, in
RVMBS transactions.” He said, "in paynent priority that
limts certain cash flow distributions to senior bonds is
not at all unusual or unique." He goes onto say that,
"the reason that you would do that is to make the
| ess-senior bond nore marketable to investors. |It's
credit enhancenent.”

THE COURT: This is assum ng that there's no
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settl enent agreenent. That's what |'m saying to you
That the settlenment agreenment -- it's alnost like you're
pretending that that didn't occur.

MR. MOLO Not at all, because --

THE COURT: But you are, because when the
settl enent agreenent cones in, it is not what the parties
i ntended under the original trust agreenent. It's how
the parties that settled the | oss under these trust
agreenents agreed and intended for the noney to be paid
out. That's what |'mhere to determ ne.

MR MOLO Ri ght .

THE COURT: Not what the people in 2005 or 2007
agreed upon.

MR MOLO  Right.

And what they said, the parties in the
settl ement agreenent, was that, "nothing in the
settl enent agreenent is intended or shall be construed to
anend the governi ng agreenent.”

THE COURT: Right. But anending it doesn't --
interpreting how to pay out noney, | said this at the
| ast hearing, is not amending the settl enent agreenent. |
can tell you that that is where |I'm headi ng.

MR MOLO It says you treat it as a subsequent
recovery, right? That's a designed termin these

agreenments --
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THE COURT: In the settlenent agreenent, it is
said that they're going to be treated as a subsequent --

MR MOLO Correct. And this is how subsequent
recoveries work under this waterfall in these bonds. And
for good reason, because this is a formof credit
enhancenent to the second-nost senior bond tranche of
bonds. So it nmkes perfect sense. It's commercially
reasonable. And they've failed to say -- to provide one
pi ece of evidence that says it's comercially
unr easonabl e ot her than, you know, we want nore noney and
we want to be over collateralized to --

THE COURT: | think they put in a |ot of
i nformati on.

MR MOLO Not on the point of comrercial
r easonabl eness.

And let's talk about Intex. GCkay.
Intex -- when | got involved in this case, as your Honor
may recall, Intex was -- we were hotly contesting whet her
I ntex shoul d be deposed - -

THE COURT: W were

MR MOLO -- whether we should go to
Massachusetts.

THE COURT: | wasn't, but you were.

MR MOLO No. You were there saying, Wiy are

t hese people in ny courtroom bothering ne over I|ntex.
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And | had to ask nyself the sane thing. Just getting
involved in the case, | thought, Ww, this nust be really
an inportant thing. And we al nbst went to Massachusetts
for a notion to conpel and we got del ayed several tines
and we had a phone conference. And at the end of the
day, finally, finally, the skies parted and we were
marching forward to have the Intex deposition taken.

And what happened? That backfired on M.

Gol dstein, conpletely backfired. |Instead of having this
robust deposition where we were going to go forward and
depose the President of Intex and find out what Intex
nmeans, he cones forward sheepishly with this affidavit.
And the affidavit -- you m ght renenber another phone
call we had about whether the deposition was going
forward. | said, you know, Judge, | haven't seen the
affidavit, and, you said, Well, take a look at it and |et
me know whet her there's sonmething there that's going to
cause you to take the deposition a little nore. And I
did. And | said, why would I ever want to depose this
man. And here's why:

First of all, you have to understand what |ntex
is: Intex is a nodeling tool. Al right. Wen a bank
I's buying bonds Iike these and it wants to price them and
have its own forecast and nodeling, it often has to have

t hat nodeling system served by or bl essed by reqgul ators.
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That's how -- this is not what we're tal ki ng about here.
This is a software provider -- | don't know this, but ny
guess i s given the holdings that Bl ackRock and Al G have
in this sort of security that they' re probably two of the
bi ggest custoners of I ntex.

And what could they get M. Intex to say? This
is what they got himto say, Intex: They got himto say
that -- can we put up the Intex? Yeah, okay. This is
what he says, George Jigarjian, the President of Intex,
on behalf of Intex says, "lntex provides no assurances as
to how a trustee...wll or should pay on any given
deal ."; that, "these nodels did not reflect Intex's
opi nion or belief that either the Standard |Intex Mdel or
one of the other nodels is the correct or best way to

pay. In other words, he said, it's a nodeling tool.
And we have -- what they call toggles, you know, these
different ways that you can configure it. And then
there's the quote, "Standard I ntex Mddel ", which happened
to be the first one which happened to coincide -- |
believe it first shows up in 2015 after Al G buys these
bonds.

So they don't say -- because | woul d've asked
this at the deposition, you know, Did AIG call you up and

ask you about, you know, this nodeling. And we never got

that. Instead, we got the affidavit. | didn't need to
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take the deposition because | got the man who is M.
I ntex saying, We provide no assurances as to how a
trustee wll or should pay. And, by the way, Intex has
never actually -- there's never been a paynent consistent
with the Intex nodel.

THE COURT: Vel l, the Standard | ntex Method
doesn't reflect the way that you' re asking ne to;
correct?

MR MOLO Correct. Absolutely. Because it's
Wr ong.

THE COURT: Does not --

MR MOLO Because it's wong.

THE COURT: Well, that's your opinion. But
they're not saying -- he's not saying, And by the way,
the Standard Intex Method is wong. He's not saying that
at all.

MR MOLO No. He's saying it is what it is.

THE COURT: It is what it is.

MR MOLO It is a nodel.

THE COURT: And that is absolutely a way to pay
under your trust.

MR MOLO Which, it would be a way --

THE COURT: Is that correct? That's correct.
| could take the Standard I ntex Method, apply themto

your trust and it would result in paynent the way that
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Al G and Bl ackRock and AEGON are asking you to pay;
correct?

MR MOLO O they can ask us to |oad up a car
with cash --

THE COURT: I|"mjust asking if that is a true
statenent? Yes? It is a true statenent.

MR MOLO If they want to pay according to
the, quote, "Standard |Intex Model"

THE COURT: Yes.

MR MOLO -- which is wong, by the way. But,
nore inportantly, I'Il cone to that in a second. More
inportantly, to pay it that way, it's like if the trustee
had a car | oaded up with this cash and rolled down the
wi hdows and drove on the FDR and have the cash goes
el sewhere. It doesn't matter. Wat they would like to
do is rewite the PSAs to follow the Standard I ntex
Model .

If I could have Chart 11 up, please. The
Standard Intex Mddel violates the settl enment agreenent
and the PSA. Settlenent Agreenent 3(d) requires that you
follow the PSAs and the trustee shall distribute in
accordance with the distribution provisions of the PSAs.
The PSAs say you conpute the principal distribution
anount before you wite up the certificate bal ances and

the Standard Intex Model says you conpute the principal
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distribution anmount after witing up the certificate
bal ances. So Intex gets it wong to the extent that you
can even rely on it.

What seens to be overl ooked here, and what Al G
and Bl ackRock and no one el se has addressed, the trustee
has actually applied the waterfall paynent nethod that we
are urging the Court to apply --

THE COURT: Prior to the settl enent agreenent.

MR MOLQO Correct.

THE COURT: Correct. So, again, that is prior
to the settlenent agreenent.

MR MOLO Whi ch woul d have the settl enent
agreenent nodifying the terns of the PSA

THE COURT: Al'l the settlenent agreenent says
is that it would not amend the PSAs.

MR. MOLO Right. And this would be a
substanti al anmendnent.

THE COURT: And | amunwlling, at this
point -- and I may not agree with you that this is an
amendnment of distributing noney. |'mnot nmaking a
decision today. But | amhaving a difficult time with
t he prospect that determ ning how to pay the noney is an
anendnent to the PSA under the settl enent agreenent; that
iIs nmy issue. And it has always been ny issue. It's ny

issue with the other --
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MR MOLQO Sur e.

THE COURT: -- group of trusts who want nme to
pay them above senior certificate hol ders too.

MR MOLO  Right.

THE COURT: I don't think anyone --

MR MOLO Ckay.

THE COURT: -- frankly, | don't think anyone,
at the tinme the settl enent agreenent was negoti ated and
days and days of testinony about it, anticipated that
anyone woul d conme in and say what you are sayi ng now.
And so you cannot ignore that. The settlenent agreenent
i ntervened between this, the PSA and paynent today. And
| feel like you're not -- except for saying to ne that
the settl ement agreenent can't change this, and, | agree,
you can't anend your PSA

MR MOLO  Right.

THE COURT: But ny problemwth that is that |
don't believe that determ ning how to pay what is terned
noney under the settle agreenent necessarily is an
amendnment to the PSAs.

MR MOLO kay. ©Going back a bit. In our
conversation this afternoon --

THE COURT: | mean, you know, |et ne say again,
these are difficult issues. And I'mraising themwth

you now for a conversation. | have not nade up ny m nd.
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MR MOLO | agree. |'mconfident you' re going
to --

THE COURT: I"'mlistening to what you're
saying. | promse you that I'mlistening with both ears.

MR MOLO And | don't doubt it for a mnute.

THE COURT: Al right.

MR MOLO Goi ng back three steps, right, is,
as | said, this structure -- and it's not ne saying it,

it's Aronoff, it's our other experts saying, This is not
just one-off unicorn structure. This is a structure that
is there for a purpose, okay. And so it was on the radar
screen. And, in fact --

THE COURT: So then show nme sone testinony.

MR MOLO " m showi ng that in 2010, there is

THE COURT: " m asking you, again, if you think
that the parties who negotiated this settlenent agreenent
antici pated and believed that this is how the noney was
going to be distributed with respect to these trusts,

show ne sone testinony. There were 65 days of testinony,

maybe 64. | don't recall. It was around --
MR MOLO It was a | ot.
THE COURT: It was a lot. Show ne sone

testi nony where the parties who actually negotiated this

settl enent said, Yeah, and under at |east 17 trusts of
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several hundred mllion dollars, this is howit's going
to work. | didn't seeit. And I, again, invite you
to --

MR. MOLO Ckay. And you know what? |'m going
to go back through the transcript after | |eave here.

THE COURT: Good.

MR MOLO But | don't know that we need to go
back further than --

THE COURT: | think you do because it is the
intent. You cannot ignore the settlenent agreenent to
the extent that you are.

MR MOLO | don't disagree with you.

But what does Kravitt's testinony nean? What
does his statenent nean? |f we can go back to
the -- here. This one. Wat does it nmean?

THE COURT: Did he put that up when he was
testifying?

MR MOLO No. He didn't put it up.

THE COURT: That's ny whole point. That's you
putting that denonstrative up saying, Here's how I'd |ike
the settl ement agreenent to be interpreted. But | would
like to know what the parties, at the tinme, anticipated.

MR MOLO Vel |, when he said the senior-nost
tranches, right, that experienced |osses, that's what

happens here with what we're tal king about. The
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seni or- nost tranches.

THE COURT: kay.

MR MOLO | don't know how nmuch clearer it can
be. W, the senior support holders, suffered significant
| oss. And we're not tal king about conpensating all these
peopl e down here. W' re saying, Take these proceeds and
apply themfirst to the seniors --

THE COURT: So if | apply these proceeds, how
much woul d the senior hol ders get and how nuch will the
seni or support hol ders get?

MR MOLO The difference -- | can't tell you
t he exact doll ars.

THE COURT: Just give ne a ball park.

MR MOLO May | talk to nmy client for one

second?

THE COURT: O course.

(Pause i n proceedings.)

THE COURT: | don't think it should be that
difficult. |[|'msure you' ve been thinking about this and

you have these nunbers.

MR MOLO | was expressing percentages, by the
way .

THE COURT: No. |I'mtalking about a dollar
nunmber. How nmuch of the paynent would go to the senior

hol ders and how nuch would go to the senior support
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hol ders? | won't hold you to a penny.

MR MOLO We're tal king about across all --

THE COURT: Approxi matel y.

MR MOLO -- all of this in these trusts, not
what our --

THE COURT: Yes.

MR MOLO -- holders would get? | nean, the
di fference is several hundred mllion dollars.

THE COURT: Wll, let ne hear.

So if the difference is, the second | ayer wll
get several hundred mllion dollars nore than the
nore-senior level; is that what you're telling ne?

MR MOLO ' msaying the senior-nost tranche
with | osses.

THE COURT: kay. So here, let ne nake it
easi er.

MR MOLO Ckay.

THE COURT: The seni or support holders --

MR MOLO Ri ght .

THE COURT: -- ajunior class --

MR MOLO  Right.

THE COURT: -- of bondhol ders --

MR MOLQO Correct.

THE COURT: -- wll get several hundred mllion

dollars nore than the seni or hol ders?
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MR MOLQO Correct.
THE COURT: The hol ders of nore senior bonds,
if I interpret --

MR MOLO Correct.

55

THE COURT: -- the settl enent agreenent your
way .

MR MOLO But they're not experiencing the
| osses.

THE COURT: | just --

MR MOLO That's the difference.

THE COURT: " masking you if that's the bottom
l'i ne.

MR MOLQO Yes.

THE COURT: kay.

MR, MOLO But because it was intended by the
settl ement agreenent, because it was intended by the PSA,
all right.

THE COURT: | haven't seen it intended by the
settl enent agreenent. You ma be have it intended by the
PSA. |'mnot taking any position on that right now

MR MOLO Ckay.

THE COURT: But can | say | haven't seen
anyt hing, which is why | keep asking you show ne sone
testi nony, show ne sonething fromthe people at the tine

the settl enent agreenent was negoti ated, because |
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haven't seen anything at the tine the settlenent
agreenment was negotiated, or the testinony afterwards,
that would indicate that the parties intended that the
seni or support holders, a junior class of bondhol ders,
woul d receive fromthe settlenent proceeds several
hundred mllion dollars nore than the nore-senior
bondhol der.

MR MOLO Ckay.

THE COURT: That is what |'m saying.

MR MOLO Can | offer you a construct to think
about it --

THE COURT: Sur e.

MR MOLO -- that would nmake it nore
acceptabl e, perhaps? No. The reason |I'msaying that is
because what |I'm hearing fromyou, Judge, is that you're
saying, How could it possibly be that these junior people
are getting noney and the senior people --

THE COURT: "' mnot saying that so nuch is how
could it possibly be that the people who negotiated the
settl ement agreenent --

MR MOLO Ckay.

THE COURT: -- wanted that to occur. That is
what I'msaying. | can't inmagine that anyone would
actual ly negotiate a settlenent agreenent, soneone who

was in the best and the toughest position -- | nean, the
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senior holders were driving this truck. And | can't
i magi ne, at the time they were negotiating the
settlement, they said, And by the way, |I'Il take several
hundred mllion dollars | ess than the | ess senior support
hol ders, of which your clients didn't even hold at the
tinme.

MR MOLO Ckay. But they did get what they
were entitled to. They got what they were entitled to.
They get the subsequent recovery to the extent that they
experienced the losses, then it flows down to the
seni or-nost tranches.

Now, they could ve witten it, right, they
could' ve witten it to say, Only the senior-nost tranche
shall recover ever. And there is some |anguage in there
about very junior classes that are conpletely w ped out
not getting anything. There's |language to that effect in
various parties, so they could ve done that. They
t hought about that sort of concept. But, instead, what
Kravitt said is, the senior-nost tranches --

THE COURT: | don't think that's true because
your client wasn't even there when the settl enent
agreenment was negotiated. How could you nake t hat
representation? You don't know what the seniors
bondhol ders negoti at ed.

MR MOLO No. The trustee's counsel.
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THE COURT: Ch. I'msorry. kay.

MR MOLO He's the |lead negotiator for the
trust ee.

THE COURT: Al right. Al right.

MR MOLO |If anyone is going to speak with sort
of the nost pure voice as to what was intended, you woul d
think it would be the | ead negotiator for the trustee.
And he's the one saying, Here's what -- through the back
and forth of that -- and, by the way, you know, if they
brought the wong bonds, they bought these bonds at the
time, they' d be saying, of course that was the case.
These bonds were bought after as well.

THE COURT: No, no. But they were hol ders at
the tinme.

MR MOLO They were holders, certainly.

THE COURT: And they were at the table
negotiating hard during this settlenent agreenent.

MR MOLO Wiich is why it's res adjudicata
because it wasn't raised in negotiation and it wasn't
rai sed at any point --

THE COURT: And so then if that's -- then
shoul d accept the interpretation of the people who are
there at the tinme that the settlenent was negoti at ed.

MR MOLO No. You shoul d accept the | anguage

in the docunents.
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THE COURT: Well, here's the problem |If the
two sides had a di sagreenent about what the docunents
say, and there is a side that is there at the tine the
docunent are negotiated, and there's a side that
wasn't --

MR MOLO W only get to that if they show
there was a absurdity. And there is no absurdity when a
triple-A rated bondhol der --

THE COURT: kay.

MR MOLO -- is conpensated for |osses. And
t he second- hi ghest bondhol der, in the whole series of
debt hol ders, is conpensated. It's a | ost conpensation
provision that is in this PSA

And as | said, don't take ny word for it.
Aronoff says in his affidavit and our other experts say
in their affidavit say that this is sonething that is
contenpl ated soneti nes. And when these parties are goi ng
back and forth, Iike we tal ked about before, you know,
they have this level of intensity and you' ve got a group
of investors saying, You know what, 1'Il get in on that
deal, but if I want to get in that deal, the super
seniors have credit support, they're getting over
collateralization, | want ny credit support. Now credit
support can take a lot of different forns, but in these

deal s --
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THE COURT: Yes. But we're not tal king about

just that deal. | keep saying this to you is that dea

plus the settlenent agreenent.

MR MOLO | agree.
THE COURT: No. | feel that you want ne to just

take the deal as the deal, but it's not the deal as the

It's the deal as the settlenent agreenent.

MR MOLO | agree. And the settlenent

agreenent, the settlenment proceeds are treated as
subsequent recoveries and then considered under the PSAs
avai l abl e funds, and this is how you pay avail abl e funds
under this agreenent. It's not a hundred percent the
sane in every PSA, just as many things are not because

t hey' re negoti at ed.

THE COURT: Ckay.
MR MOLO So, | nean -- and, again, the

difference in the | anguage that we tal ked about, and this
is the result -- which is not, you know, it's not |ike

sone great unfairness here and it's not as if --

THE COURT: But wait a second. Let's talk

about that.

MR MOLO Sur e.
THE COURT: At the end of the day, are you

going to get nore noney than the senior hol ders?

MR MOLO I"'mnot -- we are going to get nore
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cash.

THE COURT: Yeah. OCkay. Well, cash is noney;
right? It's not |ike you can hold a worthl ess security.
But you are actually going to get nore --

MR MOLO But our | osses are going to go,
again, it's a very broad generalization, fromaround 35
percent to 25 percent. Their |osses are going to be
probably around two percent. Al right.

THE COURT: Ckay. But let me say that, at the
end of the day, you will get paid nore on your bonds than
the senior --

MR MOLO As the contract calls for

THE COURT: -- 1s that correct?

MR MOLQO Correct.

THE COURT: No. As the way that you want ne to
interpret the settl enment agreenent.

MR MOLO vell, | nmean --

THE COURT: Yes. Ckay.

MR MOLO Yes. And the only way, by the way,
that we rewite it, the only way we get to where you're
saying, well, we should go back and | ook and see what
they said and what they thought, is if this would sonehow
be rendered an absurdity, that the contract would sonmehow
be absurd. And it is not absurd; it's sonething that

made these bonds nore marketable; it's sonething that got
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themthat a triple-A credit rating; it's sonething that,
in these highly-negotiated transactions, all right, was
put in there for a reason. And that negotiation that
occurred fromthe settlenent agreenent said treated as a
recovery. And so, whatever that neans in each PSA not a
subsequent recovery, only if it neans that the super
seniors get even further over collateralized and the
negotiated for or the classic negotiated for, this other

formof credit support, doesn't get that.

THE COURT: It definitely doesn't say that. |
agr ee.

MR MOLO And, no. And they could' ve done
that, though, and said -- they coul d ve done that because

they do it in certain respects with other things.

THE COURT: Ckay. Anything else you want to
tal k about?

MR MOLO If you're not convinced yet --

THE COURT: | nmean --

MR MOLO How nuch tinme do you have?

THE COURT: This is a very difficult --

MR MOLO | don't disagree with you. | don't
di sagree with you.

Let ne just address one other thing: The date
of the paynment, you know. The trustee received the funds

on February 10th. The settl enent agreenent requires
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di stribution on the next avail abl e distribution date,
which is February 25th. These proceeds were filed, even
t hough there was this prior course of dealing in 2010.
And because of these other holders pushing, this
proceeding is what it is. W had to go through the whole
| nt ex brouhaha and we wound up -- that went over |ike a
| ead balloon. And so we've been del ayed here.

And as we expl ai ned before, $400,000 a nonth on
one bond al one, Al G benefits by this delay. So we would
ask that the fair thing, this is an equitabl e proceeding,
Is to go back and treat it nunc pro tunc.

THE COURT: | have to say, Judge Friednan did
say sonething --

MR MOLO You know what was different there?

The settl enment proceeds had not yet been received by the

trust ee.
THE COURT: Yeah, but --
MR MOLO There's a difference.
THE COURT: But she nmade sort of a | egal point
that | don't disagree with. So I'lIl go back and | ook.
MR MOLO Fine. But there is a difference.
THE COURT: But I'mnot going to -- on the
| egal point, I'"mnot going to --

MR MOLO | appreciate you indul ging ne.
MR. GOLDSTEIN:  Your Honor, may | respond to
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one --

THE COURT: Vell, | want to hear from sonmeone
who | haven't heard from

MR, WARE: Your Honor, M chael Ware, Mayer
Brown, for the trustee.

As the Court knows, we are conpletely,
conpletely neutral on the nerits of this interesting
di spute, although we are glad we filed the case rather
than et this all happen when one of these guys was
suing --

THE COURT: That is so true.

So, | nean, but you're there. You're the
negotiator. Do you recall any testinony at the hearing
about how -- do you recall anyone testifying that this is
how any of the noney was going to be paid out?

MR VWARE: | didn't attend the whole trial --

THE COURT: Right. But do you recall anyone
putting in testinony to that effect?

MR WARE: Vell, | wll say that Section
3(d) (1) of the settlenent agreenent is really pretty
clear on a couple of things. And this is actually why I
wanted to speak now because -- and I'll hit that point in
a second on this record date issue. There is a very
conprehensive -- | thought this issue had dropped out of

the case, which is why we didn't put papers in.
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My friend, M. Ml o, said that the trustee
recei ved the noney in February. That's not the rel evant
test. The relevant test --

THE COURT: What does the settlenment agreenent
say?

MR, WARE: VWll, the relevant test is in the
settl enent agreenent, and this is Section 3(d)(1) that,
"after the all ocable share for each covered trust has
been deposited into the certificate account or collection
account for each covered trust, then the nechani smfor
paynent starts.”

Wen we cane to you in February --

THE COURT: And | put the noney in
treasuries --

MR, WARE: You put the noney in treasuries and

it never hit those accounts.

THE COURT: It hasn't hit the accounts. |
agr ee.

MR WARE: That is the first part, the first
decretal paragraph of the order to show cause: "As an

i nteri mnmeasure necessary to permt the Court to direct a
trustee on the distribution of the allocable shares, the
trustee is directed to enter into the escrow

agreenent” -- skipping words here, "and to deposit the

settl enent paynent into escrow before the settl enent
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paynent is deposited into the certificate accounts or
col l ection accounts.”

So what we did in February, as |lawers for the
bank, and then the Court approved, was we stopped that
process from happening so that to predeterm ne this exact
argunent. And | thought it had dropped out of the case
until | saw counsel's papers over the weekend.

Let ne answer the question put to ne: | wasn't
there at every day of the trial and partners of mne
tried the case, but | know the answer. Section 3(d)(1)
of the settlenent agreenent provides that, "once the
al | ocabl e shares has hit those accounts, the trustee
shall distribute it to investors in accordance with the
di stribution provisions of the governing agreenents.” So
that it was our understanding, then and now, that there
could be different results obtaining a different trusts.

THE COURT: So there could be -- and that was
t he understanding at the tine, that sonme senior
bondhol ders were not going to get paid under the junior
bond, whatever the trusts were?

MR VWARE: The only break that was put on that
in the settlenment agreenent is at the very bottom of
Section 3(d)(1), which does specify a class of securities
so low, that no matter what, they get nothing.

THE COURT: So at the tinme, you're saying that
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peopl e antici pated that the senior-nost bondhol ders do
not get paid first.

MR VWARE: | won't put it that way. But the
| ast sentence of Section 3(d)(1) provides that, blahdee
bl ah, bl ah, skipping words, "distribution of allocable
shares in a particular covered trust governed woul d
result” -- skip, skip, "in noney being payable to cl ass
of REM C residual interest”, then there's a fix to stop
that. So those are the | owest.

These are -- with these comon | aw PSAS are
basically all equity rather than debt, but nost of them
| ook like debt. This is the one that | ooks |ike equity.
And so the settlenent agreenent does contenpl ate what
cl asses other than the highest nost m ght get sone.

And it draws the |ine bel ow which they won't go --

THE COURT: WIIl get sone or will get nore?

MR WARE: | --

THE COURT: Dependi ng on what ever the PSA --

MR. WARE: \Whatever the PSA or the indenture

sai d.

THE COURT: kay. So that is very hel pful.
Thank you.

MR MOLO | second what M. Ware said.

MS. KLEI N Sone denonstratives, your Honor.

THE COURT: Thank you
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(Handi ng.)

M5. KLEIN. | did not hire M. Ml o.

Your Honor, Gail Klein fromGoldsmth for Center
Court. Center Court is a senior support certificate
hol der and Center Court was there at the tinme and owned
its bonds, even though we did not appear in the Article
77 proceeding. And | amhere today to cl ose whatever
|l oop Tilden and Prosiris claimthat there is.

| first want to address the absurdity argunent
because | do think that Tilden Park and Prosiris's
argunent on how t he PSAs work does produce an absurd
result that is highly tine dependent and that's why
they're arguing so staunchly for the February date.

If you go to the 11-by-17 sheet of paper that |
j ust gave you --

THE COURT: Yes.

M5. KLEI N: -- there are four different buckets
here. And the top rowthat you'll see is Center Court's
interpretation on the C --

THE COURT: Oh, ny goodness. Wit a second,

Counsel. | need to put ny gl asses on
M5. KLEI N: | apol ogi ze for the size, your
Honor. | did the best | could.

THE COURT: No. Listen...
MS. KLEI N So the top row of this is Center
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Court's interpretation of Goup 1 of the CWALT 2005-61
Trust, which is the trust that we have alleged we own in.
And the OC target for Goup 1 of this trust is 1,542, 918.
The left side of this rowis just assum ng that the
di stribution of the allocable share of $7.3 mllion comes
in May of 2016, and the right side assunmes that it cane
in May of 2012. You can see there is no difference in
the principal distribution amount highlighted under the
Center Court interpretation.

The next rowis the Tilden and Prosiris
interpretation. Again, the same distribution of the $7.3
mllion. On the |eft side of this second rowis assum ng
on May 2016 and the right side is assum ng May 2012 and
you can see the difference in the distribution that
happens. Meaning, the senior bondhol ders may get
$925, 751. But, oh ny goodness, wouldn't it be great, in
May of 2012 to be a 1MB bondhol der and it woul d be great
to be a 1ML bondhol der in 2016. This is exactly the
absurd result that happens and why Tilden Park and
Prosiris keep saying, your Honor, set the record date
earlier, because the senior tranches are incurring |osses
and, in fact, they're going to hit the senior
certificates and the nost senior certificates soon, which
Is why they' re desperate to nove this back, because

that's their nmagic date. So here is the evidence of your
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absurd result.

And the next two rows are the sane thing with
just the second group of the CWALT ' 05-61, again,
denonstrating that it is magic to be a holder in a
certain date. But if you interpret the PSA on a wite up
first pay second, which is if you have to default to the
PSA we are going to denonstrate to you is the right way,
the distribution to the certificate holders for the
al | ocabl e shares never, ever changes depending on the
date. And, therefore, that is the nost fair
interpretation; it is the right interpretation under the
PSA; and it is uncontrovertible that what Prosiris and
Til den are seeking is an unfair wndfall based upon
i dentifying, as your Honor said, some random | oophol e
that no one el se saw, that no one intended.

If you turn with nme to the deck that | put
t oget her --

THE COURT: Yes.

M5. KLEIN. -- | wll denonstrate to you now how
the wite up first pay second is the appropriate
met hodol ogy.

THE COURT: kay.

M5. KLEI N: First of all, the settlenent
agreenent, Section 3(d)(i) says that, "the settl enent

paynent shall be treated as though it were a subsequent
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recovery available for distribution on that distribution
date.” So the noney cones in to the distribution account
and the trustee says, Aha, it is avail able on the next
di stribution date.

If you turn the page with ne to Page 2, the
settl enent anobunt or the settlenent agreenent says,
"nothing in the subparagraphs is intended to or shall be
construed to anend any governing agreenents."” This is

why Tilden and Prosiris say the settlenent agreement is

wrong. You have to go to the settlenent agreenent. And
t he next sentence says, Well, if your Honor nodifies
Subpar agraph 3(d) (i), "it shall not constitute a materi al

change to the settl enent agreenent.”

So if your Honor does not believe that it should
follow the pay first wite up second, it can, in fact,
followthe PSA's plain terns and do wite up first pay
second, which is the nost fair and reasonable. And
whi ch, by the way, we are a senior support certificate.
More noney goes to our friends, the super senior
certificates. So we are here comng in good faith with,
really, not supporting our own interests, but the
interest of the right thing under --

THE COURT: And you were there at the tine the
settl enent was negoti at ed.

M5. KLEIN. Qur clients -- ny client did own, at
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the tine of the settlenent agreenent was approved, and
during the Article --

THE COURT: During the hearing.

M5. KLEI N: -- Article 77 proceeding.

THE COURT: And did anyone of those
proceedi ngs, when they were | ooking at that settlenent
agreenent in intense detail, did anyone talk about the
possibility of what Prosiris is tal king about today?

MS. KLEI N Your Honor --

THE COURT: And Til den?

M5. KLEI N: ["mnot aware if Center Court
participated in the proceeding. | certainly did not.
But | wll tell you that it's fundanmental to bondhol ders,
who are the ones who are pressing the interest, that they
get recovered for their losses. And M. Ml o made a big
deal about M. Kravitt saying the bonds that suffered
| osses. Well, guess what? The loss is the fact that the
trusts were stuffed with nortgages that were not as they
were represented. The loss is not a Realized Loss, big
"R', big "L", under the PSA. The loss is the |loss of the
val ue of your bond because, ultimately, one day, you are
going to suffer a loss and not going to be nmade whol e as
the trust was intended. And so that's when, when you
tal k about |osses, it's the loss of the value to the

trust which hits the nbst senior bonds first and
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ultimately trickles down.

So if you turn to Page 3 of the deck that | put
in front of you, each nonth, only available funds are
di stributed. Each of these 17 agreenents say, under
Section 4.02, "on each distribution date, the avail able
funds for distribution shall be distributed in this order
of priority.'

If you turn with ne to Page 4, avail able fund
i ncludes those that are in the certificate account net of
what's call ed the amount held for future distribution.
And | apol ogi ze for wal king you through these very |ong
contract ternms --

THE COURT: No. |'mvery happy, because |
didn't draft this.

M5. KLEIN: So, again, you have avail abl e funds.

If you turn to Page 5 of the deck, these
avai | abl e funds are net of the amount held for
distribution. And if you |look at the definition of
anount held for distribution, which is on Page 5, guess
what? It includes subsequent recoveries received in the
nonth of such distribution date. So these funds are
treated as though they are subsequent recoveries
avail able for distribution, which neans they have to have
previ ously been held for distribution while the

certificates are witten up. It's the only way it works.
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And it's very inportant because you wite up --

THE COURT: You' re saying that that whole thing

about "before" as opposed to "on" or "after" doesn't
conport with what's in the settlenent agreenent.

M5. KLEI N: It doesn't. The funds -- now,
remenber, this is a one-tine paynent --

THE COURT: Right. | agree. It's a one-tine
paynment --

M5. KLEIN. It's unanticipated by anyone. |It's
a huge anount of noney. So if you treat it as it were a
subsequent recovery, you assune it's going to be held for
a nonth before it's distributed.

And during that tinme, if you flip the page to
Page 6, that during that tinme, the funds and the
certificate account, as of the 22nd of the nonth, are
held for distribution while it is witten up for the
certificates.

And if you turn to Page 7, the advances, the
reason Page 7 is of interest is that the purpose of an
amount held for future distributionis to allow
conpensation to the naster servicer because the naster
servi cer has advances. So you get the subsequent
recoveries, which are usually only about 10 or $20, 000,

they go hel p pay the master servicers whose advanced

fees, who owes them back and then they get put in while
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the certificates have al ready been witten up.

THE COURT: So why wasn't this one giant
paynent as opposed to -- was that the way the settl enent
agreenment was structured at the tine?

M5. KLEIN. Again, | was not a party to the
negotiation, but |I assunme that Countryw de wanted to
aneliorate its liability and make one paynent.

THE COURT: And that was it.

M5. KLEI N: And be done.

THE COURT: kay.

M5. CLIENT: Certainly, this probably coul d ve
been structured anot her way.

But, again, denonstrating that these subsequent
recoveries are properly an amount held for distribution,
if you |l ook at the settlenent agreenent, which |I've
excerpted again on Page 8, under 3(d)(i), it says
“provi ded, however, the nmaster servicer shall not be
entitled to receive any portion of the allocable shared
distributed to any covered trust." So while a subsequent
recovery generally helps first pay the master servicers,
the parties agree, no, no, no that doesn't happen this
tinme.

Movi ng onto Page 9, it then says, "on each
di stribution date, the trustee shall allocate the anount

of subsequent recoveries for the | oan group to increase
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the class certificate bal ance of the certificates." Here
we go to the guts of the agreenent. The subsequent
recoveries are in; they're being held for the next
di stribution date because they' re not avail abl e funds.
And, yet, under 4.02(j), they are witten up the cl ass
certificate balances. So this is the crux of you wite
up first under these PSAs and then distributed second.
And if you do that, in fact, what happens is the nost
seni or bonds are conpensat ed.

Page 10 is just simlarly the application under
a separate agreenment, which is CMLT ' 06- A3.

And, again, the principal distribution anount
definition, which is on Page 11, says that the principal
di stribution anmount is the excess of the aggregate
certificate balance inmmedi ately prior to the distribution
date over the excess of the stated principal bal ance over
the Goup 1 target.

And then finally, your Honor, on Page 12 of the
deck, again, show ng --

THE COURT: This is the shrunken version of
what you gave ne in the |arger version?

V5. KLEI N It is. But | did want to show you
that the difference is once you add the princi pal
di stribution anount --

THE COURT: Ch, okay.
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MS. KLEI N -- what happens. So that's
just -- the larger page is just what happens with the
al | ocabl e share.

THE COURT: Ri ght .

MS. KLEIN: If you assune, in May of 2016, you
actually are adding it into the OC target anounts, now
you'll see that the principal distribution anount under
the Center Court interpretation is 7.3 mllion, but the
principal distribution amount under the Tilden Park and
Prosiris interpretation is only $1.8 mllion. And,
agai n, oh, ny goodness, how great it is to be a
one- and- one bondhol der and this nost senior bondhol ders
are in troubl e.

Finally, your Honor, we do believe that this is
t he nost appropriate nmethodol ogy. W do understand the
trustee's argunent that you're supposed to distribute
pursuant to the PSA. This is, in fact, consistent with
the settlenent agreenent and with the parties’
interpretations. |If you don't find that it should be
properly wite up first pay second as we agreed with the
ot her 512 trusts, of course, we are anenable to a
one-tinme adjustnent for the over collateralization
because we do believe this is the way that it should
work. And, in any event, we would ask that your Honor

l[imt your ruling to the 17 trusts such that --
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THE COURT: Absol ut el y.

kay. Thank you very nuch.

|"ve heard fromeveryone. |If | start wth the
rebuttals and sur-rebuttals and other rebuttals, we wll
be here till next Thursday.

So | appreciate very nuch everyone's very, very
hel pful, useful discussion today. | really need to think
and take a |l ot of steps back. [I'mgoing to go back. |
think I have to | ook at the transcript of the hearing. |
will see what the trial court -- | read Judge Kapnick's
original decision, but I'"'mnot really sure that either
was particularly relevant to this.

But what | think what -- and here's the one
thing I invite anyone to do, which is, that if anyone
finds trial testinony during the first Article 77
proceedi ng that they think would shed |ight on what the
parties intended the settlenent agreenent to nean and how
it should function, if you wll give ne that in the next
30 days, that would be very useful and hel pful to ne.

Pl ease don't put in any argunent. The only thing, if you
are going to give ne trial testinony, is a cover letter,
Dear Scarpulla, here's sonme trial testinony, enjoy.

MS. KLEI N Your Honor, may | ask that ny

denonstratives be put into the record?

THE COURT: Al these denonstratives are going
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to be a part of the record.

kay. So thank you very much. ['mgoing to ask
all the parties, if they would, to get ne a copy of the
transcript of today's hearing. When |I get the
transcript, 1'll mark the notion submtted or this part
of it submtted.

Al right. Thanks very nuch.

MR, MOLO Thank you, your Honor.

R Ik b b I b S S b R R I I b b S b b b b

CERTI FI ED TO BE A TRUE AND ACCURATE TRANSCRI PT OF THE
ORI G NAL STENOGRAPHI C M NUTES TAKEN OF THI S PROCEEDI NG

VANESSA M LLER
Seni or Court Reporter
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